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/ This pap'er- exaiines the facts of the Xnops case, a * 
^ li^onBln Supreae Court decision tbat deals vith frcedoi cf tlie 
* presSf oadergromnd nevspapecs^ and lepcrter's privilege (not to 
refeal. a nevs sbotcei^ and surveys, the news coverage of tbe Knofrs 
case to evaluate tkC stance of th^ »isccnsin press in regard tb 
' reporter's privilege, the paper concludes that th^ lisconsin se^ia 
coverage of the Knops case was extensive but little tetter than ne 
coverage at all, since the ledia did* not accept responsibility for 
educating the publig.abput the value, to the public, cf reporter's 
' privilege or about the challenge to freedoi of the ^relss that nas 
' ^created by the decision in the Knops caee. (Author/BI) 
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♦ * Reproductions supplied by EDrBS are the best that cai) be lade 
^ ) froB ^e original docui^nt. 
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The case of Mark Knops, editor of the Wisconsin uniergrc^d ^ 
newsp^aper Madrson Kaleidoscope , pi«)vided a iiittei^^eet interlude in the 



history of the First Aiuendmeat guarantee of fre,edom of the press and 

the Issue of reporter's privilege. ^ y 

In State v. Knops >^ the Wisconsin Supreme ,Court became tfie fiisgt 

state supreme court to recognize a constitutiona^right for ni^smen to 

protect the identity of their confidential sources. Coming-just days 

after contrary state cour,t decisions in BranzburR v. Pounji and In re - 

' Pappa^^ that 'portion the decision Was welcome reaff irtaation of the 

circuit court opinion in Caldwell v. United States . But after 

recognizing that privilege^ tha< court Imnediately^- exercised the ^ 

authority, which it had reserved for itselt,-.aad imposed limits on' the(A^' 
f ' 'J/ 

right; The court decided that the facts of Knop^fe required the flnd^g • 

* S / \ 

i)iat tlje state had an "o-<^errlding public inter^^" in the inf<OT^tion> 



Knops was withholding from a grind jury and that his cooyic^^'and 
sentence fot^ 'contempt of court sh^^d stand. 

The facts concerning and circumstances surroundinflMjofijis' case, 
, conviction and confinemen^' seem almost apocalypt^-c wheS^ they are \ 
' scrutinized after tbeir occurrence and after th4 U« % Supreme Court's 
refusal to recognize a constitutional reporter's pijlvllege. The^ ^ 
illustrate how fragile freedom of the press iqgP^wb^n those who have a 
.^|S=>«ffi.3.,jDt;Lirrnfr .t^-tUat^rotection allow themselves to become dis- 
tracted by sfecortdary issues and those who hol^power disregar.d '-preas 
freedom for what may be justifiable ends without regard for the means, 
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the plot for a grade B detective moyie, th^ Knc^ps story is 
''laced tHrough'with deep tragedy, Keys£one Cop comedy ^ and bitter 



ry sabotag^of- a 



ee law errforcement agencies and 



irony."' | Involved 'in the action are reVo^ 
government facility, 

their ^%<^^st^^^^^^l^^tWj tne political posturing of an election 
caflfifiQii«n, active t^^^ticipation in thte' investigation on the part of a 
je^^^l^grant violation of mint-new federal guidelines 
revent the abuses and confusion which jli<jl- occur, and ah 
)llo, 

paper will examine the facts of the Knops case and the 
landmai4c decision in order to extract from them thfi, broader imjplica- 
ttionj^/tor freedom of' the press, which were qiiite well obscured at the 
tim€^ of the events. It iUll also survey the news coverage of the cise 
Wd the editorial statements about it to^evaluate the stance of the 
Wi-sconsin press in regard to reporter's pri\dLlege/ As in5)lied above, 
the interactiori between the Knops case and^ sfttalngly irrelevant^ 
external events is ^complicated. To make the aub^equent^ discussion 
comprehensible, th^ paper Will first detail the relevant background*^ , 
and facts of the cas^ 

♦ II. Mark Kndpd and the Man^ 

On the ev;ening of' August 26, 197© ' Mark TCnops , edftof of the 
underground newspatpef^ Madison Kaleidoscefie ^ -received a statement from 
the New Yearns Gang. The self-proclaimed revolutionary group^claimed 
credit in t\\e statement far the fatal bombing of St'trling. Hall on the 
University of Wisconsin campus early the previous Monday morning, 
Augdit 24, 1970.^^ ThQ statement linked the^bomfcing to revolutionary 
activities throughout the world and lis^ted a series of demands, which 
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*Oir vvtry action ii a tettit err tf^^Mt lanHal- 
taa...llMr«ruj|vU say tkrpHM ua, Ut tt to our «t1« 
CM», 9r«v14«ri Vi%t tills, our battU cry. rtactM^J 
aoM m«»tfva oar »r4 tnotiMr hani nay bt «tt««M to ' 
wla14 our MMpOAt.*.*. - Quavara 

Totfay (M Au9ust) tiw batt)« cry afalnat 1«Q«r1a11«i 
Mf ralM4 oAca afoln, as the 9pUMMt1c$'nn«arcti caittor 
•f Uw UjS. anv MS struct by'rwolut^onary cadrvs of 
tlw mm Vtart Gang. ^ , 

T)it M«C» a mink-tank of AnHkan ■lltUrlSf. ms a 
fUtlfli tarjat for rwolotlOMry vlalAct. At tlw 
' Mjor U.S. af«y cMtitr for toWIng allltary fatltaMtlcal 
prablM, It baars (Ull rasoontlbnUy for amHUnnlll- 
Urr qanocfda tMrowataut tha Morld. t*4lt hUln^ baWnd 
a facada vf acadwfc 'nautrallty.* tht AWC alan a vital 
r«la la *1m tlw baste maarch oacaitarr for tfia daval- . 
aoMat of haavy artlllary. convafttloml and nic1aaKhdi*» ? 
and nfssfTff, |unt and aoblla Maaoowi,- blolo^icaVMatiofn, - 
Cfwalcal wtapdin, tni mch «or*. ' - ' 

Its navtrallit facada Is aai>o»a4 avaa bv Its salf- 
«roc1t1wd policy of ooaratlon^ 'To antldoata tha naads 
of tht afwy, and whan ]^ If abia to davalop or Ham of 
nm tachnf^at to nati thasa naads. It should fortfcwitt 
call tbaia to tha ai^'i actantfen and halo It find tM 
trva In ^ich th«M tacf^)4wai can bt usad.' 

Today's (2« Jkii^it) nnlosloa Mas tha culmination of 
^••r a year's tffort ta pawort A»*C** flialnous 9r9iM*K9 
tnm tha Wisconsin canoMS. ^rwloas tf forts to a»en na- 
gotlata w«ra mt «tth indl ffaranca. Such 1i tha rasoonsa 
of l^arlallstlc authoflty to oabllc s«ntlMant. ac- 
tion, tJwrtfort, daaqH nacatiary. for w^^ti wary 
ipss1n9<day. tha MtC Ufcas Us toll Innutllatad bodTas. 

Wa taa o«r achlavCMtnc as nort th«n just tha dastntc- 
tlb« of ona bulldin?. wa ita K as aart of a i«rld-^da 
stru941a to dafaat aMrfkAn inparltMvi. that nOMUr . 
wMch is raspo»nlbU for tha stanratton and oo«r»sst«fl of 
ah 11 tons war tha ^io'ba, that wnsur ndtcb It a direct 
owtfroi^ of cor^sta cap(U11s«. 

For this r»ason, daclara soVldarfty with «r r»». 
alutlonary bretAan In Uru^/ay* tha Tuoa^ros. t^o ar« 
stni^llng to looaan tha U.S. Military and corpora ta qrato 
OA thair eontlnant, W« «1;o d^elara oar solidarity mitn 
XJf Sah UfM) four, rawlutlonary black brothan irfto diad 
f l^ntlnq tiio racist couH syst«R.^t Mora 1«itertantW..-a 
d«e1ir% our solldarltv vUh aach and avary paasant, Morktr, 
' Studant a*d dtsnlacad parson » In hia dav*^-day ax- 
Ittaicai «trvTilts a9*lnat tha opprvssWa c»ndUio«» h#antd 
gpOT Mb ^ tha HonstAr. 



\ 



^ Tha Vanfyard of tha Revoltftlon d«*ands tHa iMdIaU. 
raleasa of tha HlluMka* 3. tha aboWtton of ftOTC, and Vm 
allalnatlon of tha nala suprmaclst town's (Mars ra tha 
Wisconsin caMws. If thasa danands ar* not fwt by xtobdr 
30Ok, rtv^ltftlonary aaasarcs of an tntansUy nav V bafor* 
i«tn Jn this country will ba takan by our cadr i. Ontn 
itarfarv-, kidnapping of lapor^nt officials, and av«« assa-^ 
ftlMtlon will not ba lylad out. AlttMUfk m hava SMqht 
prwtfft any physical h^na to all pao^a In tlia past* wa 
canmt ba rasponalbl* fbr tha uf^f af^«t if our dawand 
ar« not act. > ^ 

»OMtr to tha ^*0Dlar * Marlon -Oal fader 



( 

£d1tor'i Ibta: Tha datonatlan Ma« Sttpposdd to occur ffva ' 
pinutat aftar tha.pwnt eHu to thn Madison Pellca. It 
asiftodad pf«iaturt1y. Tha nt^t Taart 6an< r a tfats tha dcatli 
of Fassnacht. 
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From the Dally Cardlnalt Dec,. 12; 1975, 12. 

. In 1970. Mark Knops, editor of fle/now defunct Kaleidoscope^ was 
found in contempt of court for iffufting to answer a grand jHry's 
questions about thif communique, le Was jailed for nearly six months. 

"I don't regret anything I di^ or ^id at all,'' says Knops. "M I were 
backj^r the same situation, it'd probably happen the same way.' g 



were tcr],be |met by s'ta^e and univer^ty officials, if political> 

' 10 * ^ \, 

kidnappings were to be averted in the future. * In his comiiurii cation 

; ' ' - ^ • . ' V 

frofh the gang, Knops was also asked to relay the revolutionary message 
te the other Madison i»edia* ^ * ^ ^ ' . 

\^ Knops tQld representatives the media that, the s-tatem^nt was ^ 
written to be issu^ after the bombing on Monda y^ hnt th^t for unknown 

/ - • - - -r 

reasons it had Bo f been i^ssued- until Wednesday. He did not say how 
he received the mesSagei ^ * 

. The jSlaleidoscope staff quitk^ly prepared a special edition of the 
paper. Copy for the classical* extra — a special cover for the tHen . 

current issue — was - rustjed to the printer in Port Washington. The 

/ • • ' 

special editlofi was. on the street in Madison the following jiay, 
Thursday, August/27. . 

The "Bomb Eictra" splashily displayed the message fjrom'the under- 
g]^und: "Exclusive to Kaleidoscope: The Bombers Tell Why and What 

\ Why? The statement said th^e? bdmbing was necessary because 

previous attempts to negotiate were met with indifference and be^catise . 

"with every passing day, .the AMRC (Army .MatBamatlcs Research Center, 

the target of tl^ 6omb) takes its Xll in mutijLated bodies. "^^ 

What next? The gang deman^^ *^ 

the immediate release of thfe Milwaukee 3,^ thf^bc^ition of • 
ROTC and elimination of the^male supremacist women' s ^ 
hours on .the Wisconsin camgus.' If these deotods are .not met 
by (5c t. thirtieth, revolutionary measures pf an intensity 
never before seen* in this country will be taken by cor cadres. 

• Open wartar^, kidnapping of Important pfflcials and even 

.•V, assassination will not be ruled out.\5 

' , ^Wil Hiii' 30 minutes of each, other Ip.te Thursday; evening both 



J ^ 16 

federal and state 'aut^horities served subpoenas. on Knops. - Both 



ordel^e^ hi* to appear before grand juries, • Tfie federal subpoena, ' ^ 
pr^pared'by U. S, Attorney John 0. Olson owas , apparently conceived and 
drafted first. It ordered Knops to appear on Monday, Aug^js,t 31, . 

^ . • ^ ^ '. " , • * 

-before a federal grand jury to b'e empaneled in Madison. He was to 

bring with him "-al l noteg, written records', correspondence tod articles. ' 

^ 18 ' - ^ 

dealing'with the New Year's Ga9g." . -.The state subpoena ordered Knops 

} , I • A 

to appeafr the next morning, Fr|.day^ August 28, before a grand jury 

sitting at Elkhom in Walworth County. The grand jury there had been 

investigating tHe f ireboml^ing the previous winter 6f the administration 

building on the Whitewateif State University caB5>us in that couii.ty; TKe 

jury had been \n recess, but it was called back into session on Tuesday,' 

• * • • 

^^August 25, at the request i)f Attorney General . Robert Warren ^ who 
* ' I _ . 19 

received a^ written "order" to clo so^fisom Gov. Warren Knowles. 



Knops "told a Capital Times repbrterJie did^not plan to cooperate 
:th the grand jury. --^ 

. they thlAk they^re going"^ to-~intimldate me or 

Kalte ids cope they^re^dead wrong. Thfey want Kaleidoscope/ 
' to reveal all its sources, but an underground paper depend^' ' 
on confidential relationships to gather news of its own ^ 
^ ^ community. 20 v ; ' ^ • 

He told a Milwaukee Sen tinel reporter "he would not appjear and ^' \ 
wpuld fjot divulge the information demanded by the subpoena. "^^ 

Later Thursday evening, Knops *apparently consulted with a Maaison 
attorney Neir Eisenberg. Eisenberg, a former alderman frcto the 
v"Miff land"* youth (immunity in the city, said' later that' he had refused 
to represent Knops because he didn^t want to get mi^j^d up. with the 
boiBbiftg. 'Knops subsequently^ found attorneys Frederick E. Sherman of ^ 
Madison and David Loeff j.er of Milwaukee to represent him on Frfday. 



Although he had Bade his stand clear as soon as the subpoenas were 

issued, Knops did, attend the grand jury session, in Elkhom frlday. At 

/ - . , ■ \ , ■ 

first he refused to answer questlops posed by claiming the constitu-, 

ticmal protection against self-incrimination.^.^ . "Pie, attorney., general^'s 

staff cyli'ckly gained pegrmission 'to grant Knops inununity from prosecution 

-^in or dar tp wcour -age-^im^ to cooperate. Wh^n tRe quest ions^were' put 

to him again, he refusedUo answer, claiming that he had a'conStitu- 

tional right tfo protect the identity af his news sources. 

The questions we^e as follows: , 

Are you salaried by Madison Kaleidoscope ? 

) 

Mr. Knops, da you write, articles fot the Madison Kaleidoscope ? 

Mr. Knops, did you wrl^e an article In what 'is Indicated as 
Vol. II, Np. 17 ,of .the Madlsen Kaleidoscope , ^patently pubflshed^ • 
Thursday, A|igiist 27? ^. 

y Mr. Knops, did you have , CQinpunlcatldn in either written or 
oral form with a refpresentatlve K)r messenger of the group claiming 
'to be responsibly for the bombing of Sterling HaMln Dane County?* 

' L V / ' ' ' ' • 

vWr. Knops, have you written news articles during the week 

beginning Augiist 24 regarding the bombing of Sterling Hall In 
y Dane Couivty? ^ ' 

< 

^ ^ ' Mr-. Knops, during the year 1970 did you write articles for 

Madison Kaleidoscope or «any other newspaper about the arson of the 
Admin Is tratlox^BulXding on' the Whltewafer University jstate campus? 

Mr, Knops, havej^ obtained Information in either written or 
oral form from'a^pereon^or persons responsible 'for the arson of 
the A4mlnist;ratf8tfi| Building on the Whitewater- campus? 

Mr. Knops, did you this afternoon have a conversation ^n the ^ 
courtroom with a t)onald A. Pfarrer, a reporter *for the Milwaukee 
Journal? 2^5 ' ' • . ^ " ~ 

Th^se questions cflearly did not ask directly for Knops' sources 
of infarmatit)n. But they did delve Into other touchy areas. - The 
questlc' about, his authorship of any articles regarding the bombing was 
probably directed at an artl(^3:(fe"whlch repSited the bombing and 



iivdirectly indicated the writer^^ approval' of the action. ^" If \the ^ 
jury knew Knops condoned tjie bombing, it could b^' expected to press* on ^ 
to'lmplicate him inf the 'Actual action. ' The question asking whether or 
not Knops was salaried by the pa^er' coaLd be interpreted as a probe\ 
into the idurky question of yhat a journalist is* — If K n ops ,w^es no.t_J^ 



26 



salaried^-and there* is gop3 reason to believe he yaia^ ;d<ft ^ — it couW* 
be expected that t^ie state would attempt to demons t r^||L tlfet Knops 



was not a journalist at all^ which-^^t^s^b^quently did attempt to do. 
Th^final question apparently was. added after I^ops was dis- 

missed from* the proceedings, pending recall to be charged wit 

• , *- ' , 

contempt. He spoke with Pf arret for about 10 ndtiutes. Pfarrer, 

* * ~ \ 

a^ked questions similar to those posed for the grand jury,. but h 

'did not learn anything substantial. Immediafesly after Pfarrer 

f interviewed Knops, Pf arret was subpoenaed hy the grand jury. He 

spent about an, hour answering 'questions about his conversation 

with Knops and his contacts, as a reporter, withjjradicals. He 

' saidy in essence, that he had no inf ormatlon^^^ibou.t the bomb^ing. 

Because of his refusal answer questions^ Knops. was taken before^ 

WalwortTi County Judge Erwin Zastrow who formally charged him with/ 



contempt of court 



a warrant issued by Attorney General Robert 



Warren 



31 




Assistant attorney general Peter Peshek asked the judge to * - 

schedule "a .very,' very prompt hearing date-».^. . beqause of the very 

serious nature of ttie crime being investigated and because of the 

32 

information Mr. Knops has in his possession." Knops' attorney 

* ■ • * 

request :d ^ time — until the middle of th^ following week — to permit the 

' ' 33 *^ ' 

preparation of the d^efense. Judge Zastrow then scheduled the 



^heatin^ for 4 p.m., Sunday— two^^ys later—and Kaleidoscope commented 
ironically, "Who s&z tlrere aint no speedy justice?" 

'On- the s\jbj^ect of bail, the jud(ge agreed, thatr the $25,000 fi^re 
recommended by die attorney" general was too hijgh,,b4t hi^^idn't 

^^seriously consider SJierman's proposal that Knops b^.lreed without 

\ ' S ' ^ • - ' ' ^ ' 

post ing bond' , — Sherman- aa^gued that Knops had appeared willingly fox the 

\ * ' * ~\.d. \. ... - ' . " • 

Ftiday- grand jury session, and there was no reason to doubt he would 

\ ^ * 35 * ^ * 

shdw up for his Sunday hearing. ' Judge Za'strow set bail at $1S,000, 

and\since Knops couldli't pay it,'^ he was setit to the county jall/'^ 

Shertaan tol<i reporters that he ^as convit^ed "that the Jx)nd -is designed' 

' I ^ , 36 ^ ' 

to kejep Mr. Knops in custody." Kaleido^ccrpe was more blunt,, claiming 

* I , * ' ^ 07 

that Knops had' been "kidnapped" an^ was beijfg "held hostage" • by the • 

1 I ^ ^ *\ 

,state which, in"^sence, believed a Knojs in jail was w^rth four 

jbomlyie'ri? in /light. ^ 4 ^ \ 

• Y^e' bond was unusually high for a civil violation, especialljL^hen 
it is recognized that many other freporter^ charged with contempt havT 
spent? months and years free whi^e their* cases wtere pending decision. 

• In^another development Friday, the'^su^^oena served by federal ^ 
'authorities Thursday night was ^suppressed by Attorney ^neral John 
Mitchell in keeping with the then new,, guidelines on issuing subpoenas 

to' reporters. U. S. Attorney Olson told t;he Capital Times that he had 

\ ' - 

drawn up the Knops subpoena himself, *and t^t It was withdrawn because 

l^<'"Ka3'been tai^cd^ without .the required pers)?nal approval of MitchejLl,' 

39 

who less than three weeks earlier had announced the new rules. 

Olson said he got the subpoena llJ^mself because "my position's, 
that he XKn<ps) is not a newsman and Kaleidos cope is not*a newspaper." 
In the issues he said he had examined, Olson said he "tlidn't se^ any 



^similarity between th^t (the cont^) and news." A Justice. Department 
sf^okesman said-^that the re^^ reason oTfson had issued 'th^ subpoena 

- \^ thou t^ permission was that he wa^ afraijd Knops would disappear before • 

42 ♦ ' * * 

permission was granted* , * , ' • ( 

At ^he time of the Knops subpoena, John Hiisbeft arfpfiblic info rgia- 

'^tion^offtter^foT the Jus Lice Department, said in Washington that the 

department h^d neither decided Whether to treat th6 underground press 

th^ same ks other media,- nor, in wlsi^s^^^^^rlbu^^ Mitchell, "whetljer ^ 

the underground press merits the same protection as that given to the ^ 

established press." It was adde^i, however, »that ♦he reissuing of a 

subpoena for KnopSi "indicaAs Justice is treating'u^erground papers 

• ,44 ^ ' ' 

like other newspapers^ at least in this instance." 

. After going tJirough the tiotions'of rescinding Olso^^s unautho rinsed 

^ • > / . . ^ 

i ^ 45 

^subpodna, Mitchell authorized a new subpoey|glater Friday by phone. 
Theres as no s pecific evidence that th^ Justice Department had me't amy 

of the other conditions Which Mitchell had outlined, as new standard ^ 

^ ' 46' • ' 

operating procedure. In particular, thexe was no opportunity to * 

negotiate with Knops, since he was *ia Walwortji all day Friday. It is 

possible that the Mitchell 'approval of a subpoena followed so quickly 

on his suppression b/ virtue of the escape clause in the guidelines — a 

provisJ.on fbr emergency subpoena r'equests where *all conditions rfeed not 

47 ^ - ^ . ' ' * • . 

be met. It is also possible — though "there is no overt' evidence — that 

Mitchell discussed thg subpoena with higher, authorities. "Is^iias among f 

^s^yeral cabinet members visiti^witV^^esident Richard •tJixon in San 

Clemen te, . California, when he j^alled with his approval for a ne\f ' 

- . ^ m 4 * ' f 

subpoena. * ♦ 



. 9- 



t 



* For the Sunday affernoton hearing Krtops'- attJorneys called oh two • 
C^p^Ml^'TliBes dtaff members and two iden frpm the Chi capo Journal Ism 

Reporters. 
rueyS 



' . •^'i , R^v:;Uv\ t»; test! fy^on the imparfaiirce of corvf iderttial^sources 

^- ; v'* * ^The attdimey general '*s office was represented by^ assistant attorn 




4 



* w< ' • ^ * • , ' 49 • 

avid^I^arte, Peter Pefehek and J.ef frey BartelJ..* 

I* ' * , • " 

s'^' attopaeys argued" first that a. Walworth County, gfafiS jug:^ 



Knpp 



did not have th^ jurisdiction to Investigate a Dane County bombing. 
*In answer To thei challenge Mebane reveled the purpose of the investiga- 
' ^lon — to investigate a possible consp^iracy , wfiich tqok place iA Wajwor^i - 
^ County, to bomb both the Whitjewater "building and. the, MadisoQ buildinfg. 
Mebane read tWe letter Gov, KnoWleS sent to'Atty,, Gesi. Warren shortly 
afterflhe^omblng and , elaborated fyrther qn the.sec;;ret grand j#ry • 
' investigation, ^' 

The prosecution attQ^ineys made^'"an issue tf f the fact that 

si' 

Kaleidoscop^ - does not look* or r^ead like a 'real' newspaper:" , • Rqp ° " 

Dor fman .wrote in the Ohicago Journalism l^vlew that Ke:was asked by ; 

'I ' ' \ • ^ • • • 

Mebane whether "the public Interest required Firfer Amendmeji^pirotectton * 

ef a p^per that 'explains and excuses bombing and myrder. ' It»did,"/ * 

» y ' . . , ' » • 

he corTfiniEd, "in precisely tile Same sense that the public interest 
requires pl^ptectiori* of newspapers like the tTev 1fork Times that explain 
and excuse'official «3nd^ governmental .violence-rlncltt^lng bombing and 




murder. • . > 

David Z^ifeifel, who was then vice pr.esldent; Qf the Capital Tjimes ' 



%nerican Newspaper Guild unit; testified thatv the Guild t^kes^/a strong* 

position on a .feporter'^ right to confidentiality, and -apparently he 

' ' . ' * \ • ^ 53 

made no distin^ftion between abov^-grQund and underground newspapers. 
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* • Judge ZaVtrow said In his .opinitKt4th,at r^orter*s pi|(ivUege 

was -a "worthy idea," and tie claimed 'that the reporters who testified in. 

54 * • ^ 

Knops* b'eh^alf "have been most jrersuasivet " ' • He pointed out, however, 

that there were no state laws giving repaVters privilege in\ Wiscoaisin 

and no federal law ''l:^e kn^w.of," ^ whioh provided such protecti6n. The 

•Sjodgfe's understanding of the concept of reporter f« privilege seems* to 

have been flawed. He i;Jart4cipate4 in the questioning of 'defence 

witnesses' along with the/ th 



attorneys geperal'. The ^ 

4 

foXlowitig exchange was c i t ec^y Tk^te'Rios cop e . aa an ex^rpie of his view ^ 

pf newsman's privilege. ^ - • _ * 

. Za6tro«r:* ' WellV in other wqrds, you still have your Firsf 
Ametf(Jment xJ-ght, you still Tiave a ^hoice^. " You dtfn^t haye to 
reveal your sourte; you .can ^al.ways go to jail. - ^ \ J ^ 

Reporter: 1 don't call, that a right if i Tiav« to go 
behin^ bars to exercise it. ^ ' 56 • ' * ' ^ " 

« ZaStrow: "rtiat's not .resp6nsive. . _ • - , 

In sentiencingilfcops to ^ix months in jail and denying his plea for 

bail, the judge described thef balahcing/pToblem he faced and the issue 

which would lafc^ concern- the Wiscoxisin Supreme Court Vhen it \decid^jj^ 



the Knops c^e\ 



When tjpo' forces clJteh,- something's got to give. Here 
we -have a collision beoTeeti the First' Amendmenf privilege ^ « 
and thfe forc^ of law and order. -In .thi$ case,' I*m afraid*/ V 
it^s -the ^Virst 'Ameridfaent privilege that has ^to giv6, in 'the ^ 
interest of 'justice. 57 ^ ^ - ^ 

Before Knops was taken to his X!ell,^ Tilt was perraitted.-W talk to 
reporters. He told one reporter he did in^ have the ihforaation which 



♦ 58 " 

ypuld solve the -bombiqgs . He added that^ he would answer qiJ^stions^ 

'.^ / , » . , 

.onl^y '^'as a last ^re^ort^* ^nd *bat ^e .^o^^ed he would be fre^d without . 

, y 59 ' • - ^ " 

having to testify at all, His refusal to testify, hfsaid, set a 
"precedent foir other underground editors and reportirs a,6 ' thesfWC:^**^ 



ERIC 



authorities) Int^sify their efforts t6\ restrict, our fc 

■13 ' 




^ ,,60 



The conviction, Knopa^ said, dldn'-t surprise him. " "The attorney"' 

general doesn't particularly like rae (^r Kaleidoscope ," and "we . . ' 

have no^-dojbt he' (Zastrow) was hand-picked by the governor ahd.attomey 

general -to- preside over this investigation."^^ • . - 
*^ If ^he timing and Interpretation are correct. Warren's execiJ^vfe 

a3s instant E)anlel*Hanley appears to have "decided" the Knops case or^^to 
• have been stating the justice department's position on Knops before the 

Sunday'^hearlng begkti. l%i Haniey's statement dl^ prepeed t1ie hearlr/g. 



^Hen It lends /Credence to Knops' contention that the Elkhom Investlga- 

tion was actually being directed In Madison, Hanley commented at-'lsngth 

for the UPI on Knopa situation^ A former UPI newsman himself, Hanley 

told the Madison bureau chief: / ^ * - . 

*fcnops is going to sit in the can. ,^ He's not a ma^^tyr Ho 
^ the nt*W9^paper p*rofession. He's a nut. Knops has never been, 
asked to reveal his sources. • There w^as no specific question 
to reveal' his sources, so how 16 he go in to clalii^ that?. . . 
. All he l^as-'fo do (to purg6 himself) is say a few words to* 
the grand jury.^^.. 

The ''can" Khqps was assigned to was a receptldn cell in the new • • 
J^Walwdrth County jail. The cell was' designed for keeping persons ^for 
brief periods while they 'awaited bail^or transfer. Knops, however, \ 
spent at least three weeks*. in the tiny, wlndowless space wjil^ was 
Righted 24 hours a day.^^ He was^^ielther permitted to ta^k to other 
inmate^ nox allowed to have books or newspapers to read.^^ 

On Monday; August 31, the .fed^al grand jury was convened in 
Madison without Knops, and it recessed for 10 days after the witnesses 

for the day were heard. D. S.(^torney Olson said that he would not ^ 

66 ^ 
call KnopS' "right now," and he might not bother to call, him at all 

if Knops , didn't plan to cooperate anyway. The grand jury did hear" 



attorney Neil Eisenberg and his wife. Eisenberg apparently testified 



about his refusal^to represent Knops, and his wife ^corroborat 

story. / ^ ^ ^ ' rr"' - ^^'^rC^t^'^ • . 

^ Some time" on Monday, Hanley allegedly intrudai again, tWis time 
tipping* the Milwaukee Journal to the identity of' the informrfit wljiO h^d. 
xonta^ted the governor shortly after the bombit^ and suggesfed the i f- 



ptly tyitd 
roborat^ i\i£ 
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conspiracy theory. . A Kaleidpscop^ story said that two J^.rnal 



^1 



€ju>rothera 



reporters then met with tKe RformatitV who^ ^tel:dosco?e- dtj 

69 . \ " 

a habitual liar and heroin addict. ^ ^ , 

The, meeting reportedly took place late at nigjit in -a »ldison* 
hotel. ^° After the meetjLng, the reporters Alex Dobesh and ^pm LiSenoir 
rMorted they turned some Information over "to a 9peci^ ^giat of the i 
state attorney general's office . . . getting him o|ut of bte^at 3 a.m.j 
Tuesday (Seftt. 1, 1270).,"^'^. The reportejs also wrote a st^i^^for the 
Wednesday paper, which said -that |:wo Madison brothers were l)*ng' sought 
arid t'hat the brothers had bfifen "named in a briefing for'fedijr^ and 
local officials" in Warren's office on Tuesday morning. f-fr 
•were not named in th^ Wednesday news story, however, . , » U 

Not long after the Journal was on the newsstands Wednesd?'^yv J- 
Edear Hoover of the Federal Bureau pX/ Investigation unexpectedly ,; 
announced the issuance of warrants for the arrest of four men ^n ^ / 

connettion with the Sterling Hall bombing. He held the late afternoon 

•I" 

news conference in Washington and did not notify eitl\fiX- Wisconsin 
lawmen or news media of his plan* Loc^l officials in Madison first 
learned' of the warrants on the network television news Wednesday 
evening. The Capital Times claimed that the Hanley tip. Which • 
resulted in the Milwaukee Journal s tor y^ prompted the premature 
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.cement; TTy^ Capltal Times ^piec^^td fhaG the timiti^'-tfttviaU^ 

er^d the'inyestigation and,, attempt to capture the fugitives. 

When £he/text t)f the warrant^ was published on Thursday, it was 
/ * ' ' . ■ ' ' • 

evealei that federal agents had found a letter and copy of ii^e New . 



Year'y Gang statement In a Madison tr^^h can.' .The Capital Times 
story -pointed' out that the^' warrant stated the letter was postmarked two 
^ft^r fhe dat^'on which^^it was published In Kaleldbscope . 
The following week Knobs' ajCtopfeys f iled^ a petition for a'writ of 



'habeus cdgpjy with ^he st^t4 supreme cpurt, and arguments were 

heduled for September 17^^ In his .brief Loeffler satd: 

» / * 

.. A journalist mustT)e permitted to place a Inantle of . 
confidentiality oyer, the 5'ource .of hfs information when 
% ' gathering neys in relation to political subjects or matters 
of extreme tension and polarity affecting broad areas of 
public policy,^? . 

In their ^argximents before the court, both the state and Knops* 
at to m^s elaborated on the arguments they 'had presentecl to Judge 
2astrow in Elkhom. 

5 ' . ^ . ^ ^ , , . ; ' ^ ^ • 

Although Knops had not actually been asked -to identify his sources, 

,Loe^ler argued, ^he constitutionjal 'ri^t ^o prabect sources "even 
against the poy^er of the %taee" could be invoked. He said that Ithops 
had refused \.tp answer the first feigjtt Questions because ^e knew the 

•next oj^es \jmJ:d fi^ve been directed at^his sources. L6effler argued 
that the defendant had to invpke the privilege before* the source • • 

^quesflons were asked because, "y^^^ cannot ^ pic ^yaA ^ choose on which* 
questions you ar^ going 'to invoke. the privilege^'' 

While he steadfastly held to the position tliat reporter's ^ 
privilege is »a constitutional right, Loeffler s^aid the right is not 



absolute. "It 'may be taken from him^" Lo.effler #aid, it can be 



'shown that , a matter of slgnifitant ^t^te concern would be defeated / 

80 / ' 

absent the information this man could/ provide. " ^ / 

/ i / 

^^Perhags ^.oeffler was attempting/in oral argument to coopt t^e 

slate's arguments by offering. tkis^Cjbncession. Since warrants /(vad 

already been issued. for foui: menlinJconnection with the Sterling Hall 

bombing he may have assumed it was $afe to assume Knops testiinony was 

no Ipnger' critical to the grand jurr's investigation. Whanever^his 

. intention ^ Loeffler provided the cojrt with the raw material for, its 

81 * ; . 



own dpinion following Kno^s*' second 



appeal. 



Assistant attorney general P^tar Pesiiek concentrated on the subject 
of administration of. justice in tb^;8tate's a^gament. He jLl^tmei that , 
the "^^anctlty, effectiveness and* i^egrity of th^ grand ^ry :system 
^11 be des^troyed if newsmen, are ^allowed the right npt 
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testify." 



He said "fear of contempt" is the only weapon 1the ^r^d jury has to \ 

- • ''■ ' • \ . : 

compel cooperation. t \ * 

Assistant attorney general Jeffrey Bartell addressed th.e reporjer^s 

. ' •' . • / . 

privilege argument directly. He discoMnt^d the c^aiji of constitutional, 
privilege and shifted to the subject ^f. statutory pi^otection. > 

■ ■ ■ ■ , ■ / \l . ' • ^ • ■ 

The public is the real benefitiary of ^^frepdom of the , 
press. It' is also the beneficiary of a fair admikistration ^ 
of justice, Therefore it ia up t6 ^he elect;efl represet>tatiyes ^ 
o determine whether the privilege is ^raatedi 8^. ^ * 



to 



.^^rtell also pointed out that a shield* law had been rejected by 
Wisconsin legislature several times, as i*f to indfLcate thrf people's 



jAe ' 



will had been made kijiom. 

« • 

A t^yt days later, Tuesday, September 22» the 



»twbe 



writ of habeas corpu s \>ithout rulin^^V the argument^. In ita danial 
— ^ ^ ^ -T 

the court noted that Knops' arguments^ even if tltey Wi^re valid*^ were ^ 



17 



court- denied- the 



Inapplicable "bccaus^e the eight questlotvs hevhad refuWd to answer dld^ 
not/ Inquire Into, the Identity of his sources.' The ^cour^t thereby* 
rejected Loef fleer's claim that ^It Is necessary to assert the constltu- 
/tlonal privilege .at tlje earliest possible moment, eye ji before It ^ 



/^^specifically ap>lle^. • 

Apparently aoty.clpatlng the. ruling, Knops met with his attorney 
^ver the weekend and: detlded to answer the questions In ordet to "allcrw 
a cleatcut appeal to thi Supreme Court for refusing to identify his 



^ sourceK 



^ So Knops. ret Jfrned to the grand jury on Wednesday, September 23, to 

/ ' ' ' 

go through the" procedural motions necessary to clarify his position- in 

87 , " ^ 

preparation for 'a new appeal. In a morning session of the grand jury 

he ^qpswared the feight questions and purged himself. He was rel^eased 

for an fiouY and a half after receiving. a new subpoena to appeaj: befpre^ 

' - 88 ' ^ 

,^he jmry again. , Durlagj^he ^£E£^||^hour afternoon session he was asked 

the following five questions, and he refused to answer them. 

, • * . Mr. KnopSr you hav^ previously stated that you have 

• information refarding ^>ie arson of Old Main on Whitewater v - 
State Unlvefslty campus which, would be of interest to the . 

V. j^rand ju^, that tlfts Information was. obtained by conversa- 
, . ytlon with certain individuals. Would you please identify ,thd. 
r person or persons, in question and the naturie of, yjlur conver- 
Jsation with 'thtffa? . ^ 

. ^ - V •Mr. Knops-, regardlrg thos^ conversations you had with 
» ^ individuals about said individuals' use and possession of 

* e'js^losijlves during the last 12 months, please Identify the 
person in 'question and the naturja^of y^ur conversation*. 

All right, Mr.' Knops, jjtou say you haw; information as 
tp the identify of the persons or persons Who placed ^a bomb 
' near Sterling Hall on'August 24 in Madison, Wis., which blew, 
up that bii^-Iding, causing ^he death of an In^vidual in the 
building.^ What is 'that Information? ' - 

iJhut is the name of the person whd communicated with you 
• » on August 26' ajt yc?qr residence in Madison, Wis., regarding Che 
v., ^ bombing of Sterling Hall in Madison, Vis.? ' 



Mr. 'Knops, you have stated' that on August 26, 1970, you 
# had a conversation at your residence with a representative > 
, ' • of the persons responsible for the bombing pf Sterling Hall 
in Madison, Wis., Was thaf person male or female?89 



After^fusing to answer the questions Knops ^as released again 
briefly, whme a complaint was' fyped. Kaleidoscope claimed that these 
ffequent short reepites frbra the 'reception cell and grand jury ptobe , 

wer# deliberately planne* tp weaken Knops' x^esol-y^ to maintain his. • 

y ; i • ' ^ •/ ' * • 

^i];^ence. ' "ThfT bastatds were merely rubbing it in his face again what 

«' • -_ ^ • ' ' ' * " _• • 90 

open ^pfh^ and- popple iJho.wer^ frele to 'go an^ friends were like,'* 

the, pilfer, said- ' ^' . '-. V - " - 

\ ' V " • ^ ' ' ' - * " ^ . ' ' 

\\ Affe^.r the" new'^conrplalnf Wjas "typed,, .Knop^^ before Judge 

• \ * • . 91 * 

*John Voss. Vho.^qu:^<:kly found^h^ giiLlty of contempt again. . 

\ • Lcrefflei^gaiil reqyested; tha^y^ be released oil his own 

V m ' c \* ' • . * - • " - ' . • . 

VccSgiviidnce; qr*-on^ bail • But^ Peshek'**argue<^ that^ bail was necessary 

"to keep-"tfhfe h6ati on (Knop^) until -he cr^C^.", Judge Voss denied the 

J' ' . • - u ; ^ • • • /X ' ' . \ 

plea ^^^^r-itMii Mi4^n^endedj^j>ps to' five moivths and seven days in the 

' • ' ^ ^ ' ^ ^ \ ' ^ * / 

.ccrvnty ^a^l* ' He "gave l^d^fs credifc'oh 'thia 'new s entree 'for the 24 days 

he' had 'already sp^nt in jill.^ ^ - x ^ 

/ ' vDtijtf^g' «he •of the peSri^ds of-* 'freedom, Knops discussed his case v / 

with rep outers /.^^ lie claimed the "System" w« "trying to crush the paper 

^ %>QA«k ••1'' w-^ ' 

-no£ just me/' ;*'-Hi^ s-enterice^ Ke?-said, was "jiis^ another:* instance of 
the mov-^jent. to s'uppress Kaleidoscope . ^ Th^*r« busting hawkers and . 
trying tfl) clo^e the .of ficfe . . ^They're doing -tfvjjy thing possible 
to* make it impoisibi^e -for that pape^^ to futictichi." 

|The editor, who had already sp'ent ^about as long in jail on a 
contempt charge as anyone ever had, said that if'^e '^harf, it to do 11 . 

over again, hier^ould have * gone un3ergroun!^ and made himself una vaSi- 

' ^ 4 • > • ' " \ / • *^ 

able for subpena 'sic service .... 1*U. dV everything in my^power to 



since he had not; ^avoided the subpl^ena ifr-tKe fi'rst^ piace, .Knops 
said he wduld never reveal^ his sources, ''never In a million years," 



Under the /circumstances in whicKJie' .found I^ltaself, he ^ald,he was 

▼ , . V * 98 ^ 

"representing all Wisconsin ne^smeji In his appeal." - . ^ ^ 

The second, 'appeal was a; certainty, toef fler .said that^tliie decisi^ 

: • ' • ' • ' • * 

in thV case had been anticipated and that the supreiae court' had_ already 

99 

.agreed to hear the appeal iji November, 

The date of the. appeal hearing >was changed to December 2, and ' " ' 
'since all req^ue^t^ for bail had Been denied, Knops languished -in f he ^ ^ 
Elkhom cell. In d?e interim he began t;o gather support. The 
Mi,lwaukee chapter of Sigma Delta' Chi,- the* professional' joumalis^m * t 

society; and the national organization itself adopted resolutions in \ 

t 

November, supporting Knops' position. Several ^Iwaukee attorneys 
representing the Wisconsin^ Civil ^Liberties Union filed >an 'toicxig cprlae« 
brief with the^supreme, co^rt in ISnop^'* behalf . And 10 days after* the 
court heard Knops ^ appeal— aind more than, three months after" he was 
jailed — 15 University ^f ^isconsin journalism facu4ty*.meiifber's signed a 
statement <5f protest against Idkops* jailing. . ^ Thougfi tardy, .the support 
was weXcomed and appreciated/ even by Kaleidoscope ^^^^ which .gener'klly 

took.^ scoirnful view of the whole journalism establishment ^during the 

102 ^ ' " * ^ ' i ' - 

Knops case. ^ Tjjie above-ground support did come beforef the note of 

appreciation of Knops' sacrifice was received from the New Year's Gang, 

^ ^ ' 103 
in March — after the battle was oyer and. lost. 

• ' The delays /and postponeanents, wHich Kaleidoscope claims were the 

fault of the court and the attorney general'.s office, proyided Knops' . 

attomeys-.with the strongest, argument , available for the cqna-titutional 

right to maintain* the confidentiality of news sources.. Xhat was the 



opinion of the Ninth Circuit Court of Appeals in Caldwell , , dated 
Noveniiier 16, 1970, JLess than 'tshree weeks before Knops^ argument before 

the Wisconsin Supreme Court:^ The appeals court had recognized not only 

* - 

the cons tltji-tlonal privilege but also the right of .a newsman to refuse 

^ ^ 105 ^ 

to appear before the grand jury. ^ ^ , 

' Attorney Fr^d Shermaa's oral arguwnt before the WJ.scpn8in' court 

concent rated •on the overriding-interest and lack-of-altemative-source 

rules in .the' caldvell decision, rather than on the decision that 

cildwell need not appear at all. The burden of proof , he said, -should - 

, . 107 

be on the s'tate to show a pres^ng need for the newsman s testimony. 

Representing the.stat6, assistant; attorney genial Bartell claimed 
that imposinlg' the burden of showing compelling need fo-r the testimony 
on th^ state would destroy the secrecy necessary to ^rand jury proceed- 

'ingS."'*^.^ He also pointed out that thei Wisconsin court was not bound by 
the appeals court decision in Caldwell , -anyway. ^ ^ * 

As in his previous argument before^ the court^ hpwever, Bartfell 
concentrated on the question of reporter's privilege.* "He said the 
Ninth Circuit court had fallen into a trap by holding that gathering 
of news by a^ reporter was part of th^ TirsX Amendment guarantee of 

(freedom oT the press. "Gathering of news' is not a constitutional ^ 

riglvt,"^^^ he' said. He continued, explaining that many report§|^ 

109* ^ 

refuse tb accept confidential information from officials and reminding' 
the court once again that the Wisconsin legislatirre had^ rejected 
^reporter's privil^rge many times. ''"^^ 

Before the session was over, the court denied Knaps' fourth request 

' ' • • ■ ' • ' c 

for bail pending the decision," btit the court indicated an opinloa would 

. ' ' ' ^ • ' ' * . , ' \ 

be ready at earliest possible da.te, the first week in January, 



19 ' ' • . ' * ' 

. ^ . * ^ . - . 

' ■ . V • " • '. ' ■ - 

Koops' attortiefys tf\en, moved to the federal courts.^ They went to 
. Federdl District' Judge ,Jd^ Reynblds in Milwaukee who had juri^'diction 
ovet the Elkhorn ^ea, with^ a plea for bail. And , they went to the , 



. .Hest€m EM-Strict court-in Madison, with d motion to quash'^the federal. 

/ grand jary. subpoena which wa^ still, pending. 

Jydge Reynolds heard the bail petition on December 17.^ At the ^ ' 

hearing Knops promised to remain iti Wisconsin if bail^ were^ granted and y^^^, 

said he woujd keep his attorneys informed? of his exact whereabouts. He 

also told Judge Reynolds that his position in the case was necessary ^ 

"to establish some measure of professionalism for the underground press"'- 

in order that contempt convictions don t pjaguej^e underground papers 

"again and again. "^^^ 

After finding that Knops' constitutional claims "are substantial" 

and that the state "has not con^ertde^ that knops is dangerous or likely 

•113 

to flee the jurisdiction, ^jmolds ordered that Knops be released 

on $1,000 bond'. On Christmas Eve, 1970, Knops was set free in Milnaukee 

after spending nearly four months in jail. That P^^^d was "the 

longest stretch any journalist In the*hi8tory of the U. S. has ever 

114 

done fox denying information to a government board." 

The motioT) before the Madison federal court required nor argument a- 

..." . 
tioh. Rather than see the motion through Federal Judge James Doyle's 

court, U. S. Attorney Olson withdrew the Knops ^tibpoena with the 

;tii5 ' 



explanation, "We alre^^^mew all Knops could tell us and MORE.*' 
Kaleidoscope claimed th^^Lespite their competition for the honors In 
solving* the boi7ibin)g -case^ both state and federal authorities were 
agreed that Knops strould -be kept away from "Judge Doy]|e, the notorious , 
liberal Bill of Rights coddler (who) can't J)e relied upon to throw 



newsman in the slams. "^^^ 



22 , 



The first week in Januaryy^97l, carae tod went without a court * 
decision. If Knops^and his attorney* were as alert to the fate of the 
Caldwell princi^ples as they were to the rules themselves, they found no 
encouragement during therir wait for the Knops decision. ' On January 2Z, 

1971, a Kentucky court denied af. motion to suppress a subpoena served on 

reporter Paul Branzbeirg by di&tinguiahing the facts of the case from 

Ml dwell . The court also questioned the propriety of the Ninth 

Circuit's ruling since it was a »signif ^cant departure from recognizefl 

118 

opinion on the subject o-f reporter's pri*vilege, The" following week, 
the ^Massachusetts high coyrt denounced the Caldwell opinion as disre-^ 

gar'iLng the interest of law enforcement aruT affitiied a subpqena^v^issued 

119 ♦ 

to television .-newsman Paul Hlppas. - 

III. . .And What a Decision It Was!" 

120 

The^ Wisconsin Supreme Court rwiin^. finally came on Febrixary 2, 

1972. The court rule^ that reporters do indeed hive a limited 

nt ^ 

c6Q3titutional protection for the identity of their sources, that ^ 

# ^ 122 

Kaleidoscope was a newspaper and therefore that Knops was a joumaj|.ist, 

123 

who was entitl^ed to the protectio^i of reporter's privilege. 

-.After grafting. tbi?,, limited constitutional privilege, the court 
proceeded to define the outer' limits of the right by deciding that 

' ■ " ; ' - - i 

"Under the facts and circumstances of this case . . . the public's \ 

124 

• right to know outweighs the appellant's right pf privilege." It was 
- ' • * 

problematic enough that the first state supreme court td recognize 

constitutional privilege found tt^at it was limited; butT'thT'bi^ 

irony in the limitation is the fapt that the "public's right to know"* 

'was.placfed on the opposite sfcie of the balance ^rom the freedom of the 



ERIC * ^ 
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^, Nelson called that 



distinction "the UnkinW^st Cut of all" in 



ERIC 



the decision, since it sp^it press freedom^f rem the major reason for* 

tt«. eadLstence by indicating that the public should learn the truths in 

125 f * ' > ' 

spite of . the press, rather than from it* 

Unlike tlj^e Caldwell opinion the Kndps decision didfhot M.arJJ< the 
circumstances under which reporters 'must or ^eed not talk to a grand ^ 
jury. .The only procedural rule the court established was the polar 
.opposite of a Caldjell 'test. The Wisdonsin court said that the reporter 
must show the state alternative methods of gaini^^g the iaformatlon it 
wants firom him, if he wants to be exempted from giving that 
infor^iatlon*^^— In Caldwell the NintM Circuit Court of Appi^kls 

^ ' ^ . - ^ \ 

required the state to demonstrate it had eidiausted all alteniatlve 

• ^ I 

source9 of the information before i't ^duld subpoenara reported and 

127 ^ ' 

compel him to testify. Even Attorney General Mitchell's guijtdelines • 

^ ^ \ ; . • \ 

for federa^ ,subpoenas required that officials pursue t)ther meai^s of 



^ ' .128 

/gaining Infbrmation before considering a reportei; as a possible source. 



Thie majority opinion wtitten by Justic^Leo B. Hanley^was ^i^rlous in 
its^lmindane, pragmatic language. So tied to the facts of, the Kr^o^ps cas^ 
and the 1970-197f^Litical climate in Madison, Wisconsin, was tT 
opinion that It provided little guidance to other Journalists intetested 



in determining what "compelling need" and "overriding interest 



nliO 



Ireally 



were. The coutt clearly based its decision against Knops on the nature 
of the crime abput which, in forma tle^nVas sou^t and on the Lemper of the 
times. It seemed j^hat J^tlce Ranley ;(and perhaps other tkiembers of ]the 
majority) recall^ed his physical and ^^tional feelings when the blast 
shook Madison onlAugust 24, for he ^took considerable^ judicial notice 
of the Situation in his opinion. - ' ^ • 



24 



c 



J In a disorderly" society such as we are cur^rently 

experiencing it may well be appropriate to curtail in a very 
minor way the free flow of information , if such curtailment * 
will serve the purpose of restoring an atmosphere in VJjlcH 
, b1\ of our fundamental freedoms can flourislip One eicceed-^ 
' ingly fundamental f reedom^which the public is (Currently 
doing without is the freedom to walk into public buildings ' ^ 
without having to fear for one's life,. If the piiblifc were 
faced with a choice between learning the identity of the ^ ^ — ^ 
• bombers or reading their justifications for anarchy, it ^ ' . 
seems safe to assume that the public/would choose to learn 
£h^ir identities. y ' 

After jioticing these thing^r Hanley secg/ to have^been so appalled 

that he donned blinders before dealing with the remainder of the facts 

of the case. -.He found that Knops' testimony was absolutely crucial 

if the ^rime was to be solved. 

The mere fact that the culprTts are stfill at large is nearly 
conclu^tvessproof that the state does not know who they are. 
In view of these considerations, it wo xild' unnecessarily Impede 
the solving 'Of this case to require t^ie state to go throug|h 
the empty ritual of proving that whicfir"Is already o'bvious, 
■ namely, that the identity of the culprits is unknot, 

In a partial dissenjt. Justice Nathan Heffernan called the court's 

bluff end pointed to the blind spot in its argifl^nt, ^ He pointed out 

that both state and federaSi authorities had said they knew who did the 

bombing. Therefore, he said: ^ . ' < 

We cannot conclude, merely becaxise these suspects have not 
yet been arrested, that the state requires further infonna- 
•tion as to the identity of the Sterling Ha^ bombers .^^S 

1^ ' . ' 

The Heffeman dissent also i^ok issue with the court's judgement 

that a "very minor" curtailment of the free, flow of infoifmatlon Is 
appropriate. "I know of no period in history," he wrote in a footnote, 
"where any freedoms have flourished In the face o^\ the state curtail- 
ment of th6 free flow of ittformation. "^^^ But he ijontihued by explain- 
ing that tHe teajority was not- wrong; it simply misstated its position. 
Its' "sound position ... is kot one apa moving, t]tl'< curtailment of 
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'Information but cfempeiliHg, In,, the tase of overridlag state interest, 

•^^^ tKe prgduction of information by proper legdl pro<:e8S^*'^^^ 4 
. / ' / . • ^ ^ • ^ , 

1 V-^' By defining tfhek "public's right- to know" *as a principle which must 

"be balanced against fpeedo^of the preSs ; by imposing tKe^. burden of , 

identifyiiJig alternative sources of information on the newsman'; an^ by • 

failing xdT^rovi^e any. useful generalizations from this x;ase, which^ls 

perhap^l^s^^l^ue an example pf conflict^ between reporter's privilege* 

•'and administration^^Justice as is conceivable, the Wisconsin Supreme 

Court made its^ faiops decision a landmark ^e^^ision in a literal sense 



alon6. doming between the lower court rejectipns oi Caldwell in the . 
Pap^as and Branzberg *cases on the one hand and the U. S. Supreme Court's 
4ecisior^^ o n , Caldwell on the other, Knops was a weak last^gasp for the 



.lifen>f a con's titutiotaal reporter's privilege^ 

A Wisconsin reporter attempting to live within the law outlined 
^ in Knops. had to be very self-confident. He bad first to determine what 
"compelling need" /'and "overriding interest" are* Then if he were' . 
working with information which might fif the definition, he had to^ find 
not one,. but two^ sources so that he might keep oiie secret and su^^est 
the authflrities try the other r The only other alternative' was ^ w^^er 
on the ruling i^t a judge if he were subpcrenaed, or. "carry a ^prar^'^" ^ 
toothbrush ,'! a» ay Chicago Journalism^ Review article advised. 

As A res.ult of the Knops 'fee ision, the Wisconsin attorney general's 



i 



6ff ice .apparently recognized a liMted newsman's privilege. A United 

^ ^ ^ ' 1 

Press International reporter wrote in 19 >2 that witnesses subpoenaed 



befoj^e a Milwaukee grand jury were being read an admonition which' 
advise^ them of ^^^^ rights to refusp^o answer questions if they 
would be incriraiifated or "if the ques.tions involved con v^s at ions that 



privileged. "^'^'^ Privirfeged conmunia^tions li(*ed include those 
covered by state law' and "'yourself in sone* instances where you are a ' ' . 
joij^aiisrt and we asked you to revearthe source o'f yoyr information.'" 
When aslced what would happett if a newsman inTK)ked the^ privilege, an ^ 
^^sisti^^^.,^tit>rtiey general told^ th^ UPI reporter, "'I don' t," know what " 

? - ' ^ * • ^ 

From Mark Khops*^ i^bint of viev the court's findlnig that newsman's' . 

' ' V • . ■ ^ . ^ 

pri^lege'^aid exist wag useless, and the admpnishxiiefit^^wot^ probaBJy" 

• ' V ^ ' / 
not have protectOT him either. The Knops decision said,, he wrote: 
» • *• 

a journalist has the privilege to withhold information from 
the .state../... ... axQept when the state wants and needs ,that 

information to punish someone. Then what the h^ll^good is , 
this 'privilege' if it's no good in the ONLY pases, where it 
really mattefs?"1^0 ^ . ^ 

Under the circumstances ,. the court's finding tjiat the underground 

pres^ deserved the same protection of freedom of the press the 

establishment press had, seems to mean ti^thing more than tiiat the state^ 

did not need special rulesh4:o pun4sh_th^ underground pr^ss^ for its . 

transgressions. Or it meant that .the establishment press shoul^e 

\ * * 

careful if it wahted to. avoid the Knops. treatment. . , 

'IV. Th*e "straight P^ess" Covers the Knops Stoi;y 

■■ ^ ■ ■ 

"As they, snappied thfe bracelets on my wrists and me to the- 

lockup, there was not otie reporter in the courtTTpjom," Peter Bridge., a 

* lAl ' 

New Jersey newsman* jailed for contempt, wrote* ,frpm jail. The 
repi?rter said he considered ''liims elf a ".surrogate of the press" ks he 
refused to "answer grand jury qiie^tions, pursued his case through the 
courts Md went to^ail, despite -the collapse of his p^per", .the loss 
of his j0b and' the failure c^f the** paper's owners to* mafce good on a • 
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142 ' 
public promise to pay Bridge's legal expensoa* But as he reflected 

on the -lack of r^orters, at his hearing he 'said he kept wondering, "If 

I'm jtn here fighting for them, where the hell are they?" ' When he 



was finally jailed- for the duration of his sentence on October 4, 1972, 

9 ' 
Bridge got coveragCi the press became indignant and it began examining 

his case in detail — too J.ate to do any good» 

When the U. S. Supreme Court finally ruled pn the three reporter's 

144 

privilege cases supsumed under. Br anzburft v. Hayes , J'the news 



coverage . . . wa&^stonishlngly casual. (Norman E. Isaacs) checked 
many newspapers of June 29 and 30 (1972). ,In some there was not a ' 



trace of the story. In scores of others, the account appeared on inside 
145 

pagesf'" The poor cbverage, accordi'ng to an unsigned article in 



Columbia Journalism Review showed "that the news media' still 9eem to 

lack elther^he^inclination or the expertise to cover well those issues 

146 ' 

Closest to their own interests." 







In his bopk on the underground press, Leonard Leamer made a 
similar point. There was almost no media cov^rajge, he said, of a trial 
for ^tfie publisher of tlje underground newspaper the Los Angeles Fre^ 

Press , who Vaa charged fy: pvdjiting a list df names and addres^earof 

^ 148 * 

^Califomi^ Narcotics agents in 1969* In another part of the city, 4 

• however^ "journalists scrambled into the Manson trial to provide g^islj^ 

* * •* 

• 149 

for the public rumor mill." Leamei^ quoted the city editor of the 
Los Angeles Times as saying the Free Press case was an "ordinary trfal. 
It has nothing. to do with freedom^of the press. For what they did, 
they got what was coming to them."^^^ ' * 

An initial coiqparison of the Knops coverage with the coverage of 
Btldge'« legal battles, the Caldwell decision and the Free Press trial 

■ •. ■■ 28 . . ^ 




i 



suggests that Knops' coverage was unique. The Kaleidoscope editor's 

case received extefisive coverage from start to apparent finish. From 

the. publication of the New Year's Cang statement to Knops' conviction 

for contempt of^^^j^rt, the story made page one of the Madison, 

Milwaukee and Janesville newspapers and several times provided the 
. ■ ' 151 

copy for the banner headlines. Even ^ r^mo^gnparts of Wisconsin, 



the wire service accounts of Knops' story also received prominent 
^4 ^ 152 ' 

Vdlspiayv ^ — -~ ~ - - — 

Onc^the facade of splashiness is penetrated. It becomes evident 
that the coverage of Knops' ^ase was not really a departure from the 
'*'norm" described by Bridge, Isaacs and Learner. It will be shown that 
the press did not generally recognize its own self-interest^ in the 
Knops'^'SSiB and therefore lost the opportunity to Inform the public^ 

V / * . \ 

about the necessity of press freedom and about the consequences to the 



public of its limitations by the coujcts^and other branches ^ojt government 




By analogy*, the Knops case -^represented a combination of the Los 

' j/33 

Ange'fes^ree Press trial and the Mansqn trial. It was an underground 
newspaper editor's battle over freedotii of. the press on the one hand and 

a public spectable, like Manson, emanating from a radical attack oo-the 

# — 

> public decency on the other. The p.ress, however, focused on th'e case 
because x>f t^e sensational nature of the crime under investigation* 

.rather than because of * the First Amendment question which Knops had* 
raised. . . ' • ^. 

Man-on- the-street Inter^view stories and round-ups of official 
statements indicated there was substantial shock and dismay over the 
latest ra<Jical action 1^ Madison and the first one to claim a human 
lite. Politicians in the heat of election cfampaigns blamed each other 



for .creating the climate that allowed such, a*j[as^ardly act to happen^ 



Boards ^nd aommtttee^ called s^reclal mee1:lngs to bisttly f^lan Ine^eas.^d 
security for pdbllc, buildings,, intensified surveillance of radiqal 
groups, and J-mproyed procedures for handling dfsruptioh. ' And while 
'.public offittais and private individuals were reacting, the suspects 
Slipped ayay in the night and twixe through the fingers'* of eniarrassed 
^ ^authorities. ' 

^ In/this context, the news metfia were mere reflector* of public 
•:_j:£?n?ltt«nt and conveyors of ^blic and off itrial opiijliKr about the 
^incident until concrete evidence which mi^ght help solve the , crime began 
to surface. ^ ' • * 

« Lacking evidence at first, the media^ filled their news holes with 

reaction stories. S^atem^nts carae in press releases from\h^West 
Washington Avenue justice department offices -in Madison and In wires 
from officials in Washingtc5n, D. C. So anxious we^e the- media "for * 
material to publish,' Kaleidioscope conclude • that four Republican state 

legislators issued : "allegedly spontaneous, but coincidentally. identical* 

^ ^ . ' 

releases," all of which were published. "But, the underground pajSer 
^ ^laimed,/" these 'reactions'* ,aren't neys. ' It would only be news if, for 
instance, a state politicians' reaction were, 'Right ort, ^j[ew Year's 
Gang: I say blow the fuck out of the Imperialist pig institutions!" 
By tllen^djlle-of September, Kaleidoscope concluded that the « 
^straight press" coverage 'of the bombing and related incidents served 
>i)ot "to inform the reader: only to pand^ftr to his most base reactions, 
to articulate his superstitions and prejudices and to provide fabricated 



evidence f his {Tathetlc stereotypes 
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As an example , Kaleidoscope fingered the irony ttfi a Wisconsin 
State Journal -editorial. The piece, which was the papdr*s''ol^ first 
reaction to' the bombing, refers to the boinbers and bomb'ing with such 

teriBS as "murderous, " "fanatical," "leftist," and "insan^ attempts to 

- ' ^ ' ' ' \ * 

paralyze the community." The, editorial continued, Kaleid63c\3pe pointed 

^^^^^t, by calling for "sensible, calm ways. for all of us to irespond to 

threats poseTby anarchists, who wish to destroy our society) 

Jefore^contlnuiti^ with an analysis pf the news -covefagLeV-as oppose 

to^the editorial comment, which will consi<ieredjSepajrately--it ' is. 

Important to point out here that no one was looking ^or objective 

coverage of these events or the other -free-press stories. Bridge, 

- ^ ♦ 

Isaacs and LeamOT were all seeking sensitive coverage and analytical 

treatment of ihe free-ppss issues, so ''the refers might 'le 4m the 
' impo^ance of the 'pTtnciple and understand the' threat to its survival. 

they were all seeking support for,Tfl||lr stand oa freedom of the press;' 
, Kaletdc^s^cope was looking for a not ve/y different thing*. - Commenting 

on the Knops serrtence, the under gipund paper wrotfe:>. 



;j^nd paper wrote r 
;h County "jail^foT p/bltsKing a 



Mark Knops is in the Wal\/orth County "jail^foT ^ . 

statement by the bombers' articulating their reasons for the* 
1)ombing. For publishing this statement *ie tecfeived feix ^ 
months in jail. ^ - 

r It has, in short, become a :crlme to inform arid to 
educate. The business of the pig press. today is rather to 
preserve and protect the society. ^59 f 

A survey of the above-ground newspaper coverage shows that 
Kaleidoscope was not far off batse in its assessment of ^ress perfor- 
mance* * Wh^ freedom of the press was being testetf, perhaps more, 
"direi:tly than ever before in Wisconsin, the press was distracted^ by 
secondary issues, and rather than monitor the state's performance,. |it> 
accepted the state's position almost without question. > , / * 

3J- ' • . , 



The Nqv. Year's Gang statement wai^ the only.naj or development in 
th? continuing stoi^f the Sterling Hall bombing on 'Thurs</ay, August 27. 
^ Thfi Madison papers bannered their stories on the statement, and tfie 
Milwaiikrt paperS^gave it ,prromlnent pag^-one display. Both treatments of' 
tfie stoVy demonstrated an' apparent desire on ttie part of the pres^ to 
continue to ^ "up," with tfie story and the willingness to use any new 
informatibn— even r^olutio^iary. political rhetoric, whi,ch nonJal ly would 



not gain an inch of type in the "straight press. The contjrast 



•^J>*tween the^ two liidison papers' headlines for the gang sta^m^t story 

^^Illustrates what became theix divergent views on the ftiops case. 

The S.tate Journal excerpted long quotes from the revolutionary 

statement under the headline: "'Warfare, Kidnappings' Threatened/Gang * 

.qi aims Credit for Blast/ Demands Include I^C Abolition. "^^^ The . 

Capita^. T lines was more re'strained In its story, as the headline sugges^ts : 

"':New Year's Gang! Boasts It Perpetrated Uomblng at^UW: Issues Further 

^ * 162 * ' ' . * • 

Tl^reats." ^ The Capital Times story also coijtainec^'an interpretation 

of ^:ha statement and ^ quotations from Knops, who .re^pottled ^^o some 

reporter's questions.' 

^The Friday developments in the Knops cas^came « an awkward time 

la the news cycle, and other assorted developments provided tjie material 

<^ ' > ' : 

^fojT the day's updates on the bombing. Both morning and after^ioon 
papers in Wilson and Milwaukee had stories on the University of 
Wisconsin Boa?d of Regent's" Thursday decision to establish a reward 
fund, on the issuing of isubpoenas to Knops and therefore on the plans 
to begin a federal , grand :|ury inves^tigation of the bombfng. None of 
the papers -made a direct association, between the federal and state 
subpoenas aeryed on^Knopf. They all reported' that the Walworth gi;and 

; ; ■i'^. . 32...,. , ■ * 

' ■ ■ "li"' • 



Jury was invest! gat ii\g the Whitewater fire-bonbing, but did not indicate 

a suspicion that the timjji^ suggested the grand jury was expanding its^ 

\ 163 ^ * " . ' * 

investigatioj:!, 

^ The Jan gsville Gazette > fot which the Elkhorn grand jury was a 
l^cal -Story, used a wir6 "Service update ojci the boi^ng investigation^ 
reward fund. and federal grand jtfry plans'- 'A brief inside story from a 
correspondent reported a midTtnoming bomb' threat which emptied the 

JWalworth C^^^ House 'F ridj y; ITie sto^ quoted .J\idge Zastrow as 

sayiag he did not Jcnow whethet Knops hard been subpoenaed to appear 
before the g-rand jury that 4^y. *^ 

In tbes s^Hlwaukee Sentinel ^ Ron Maro9e had an eoct^Sisive story on 
the subpoenas. The reporter was interviewing S^ps by phoXe after the 

.federal sub|)oena ^h^d been'served when the interview was -abruptly ended 
as, the state officials arrived to serve t;heir subpoena on thei 
Kaleidoscope editorVj^J^ardse's story included Kndps* Explanation that 
he did not p^lan to testify or turn his mate,rials over to a grand jury, 

but it did not delve dee{)er to explain the issue" of reporter's ^ 

, 165 . ' 

privilege. , , v * 

Only the^ Capital Times detailed the event* surrounding the 

issu^npe and withdrawal of the federal subpoena. Although the 

166 . , I . ^ ^ 

Milwaukee Journal mefrtioned^he situation and quoted' U. S. Attorney 

^ ^ 

Olson's evaluation of^ Kaleidoscope , that paper did not explain the 
reasons for the withdrawal or the existence or nature ^of -the attorney 
general's guidelines for subpoenas tp newsmefli. The Capital Times 
story was far more tflorough; but it did not /provide much background on 

i 

the guidelines. It did indicate that Olson had flagrantly violated 

new^ rules and that he* was put on the spot* by higher authorities in th\^^J^ 

■ U 33 ' • • 



Justice department. Arid the story contained, statemer^ts from Wadhington 
officials, which came td'-the Capital Times throu^ its usefTJT^the 
Wajshington Post news service. - The content of th$. out-of -tovn papere 

- * St -> 

^sociated Press, storied indicates^ rtiat the AP used carbons of the 

Capital Times story as the basis^ for its dispatch. : . ' 

.In th# Saturday and/or Mpnday editions the ^newspapers made their 

position3 on Knops known, if they h|4 not ^ done so already.^ All the 

Madison, Milwaukee aad Janesville papers assigned staff rejporters ta 

cover Knops' appearances befoce Judge Zastrowujn Eriday and Sunday - 

afternoons. CIt is somewhat -e^ious that the media learned there would 

be a cport a^)pearatioe for Knops on Friday since gr^d jury, proceedings 

themselves are secret and only the Milwatjkee Journal reporter was 

actually on hand throu^out. the day.)^ * • * * 

Those papers most host^e to Knops' position did not hide their 

^contempt fpr him on .Inside-page editorials. The headlines in these 

papers quite obviously illustrate. the biases. The State Journal* chose 

the value-laden word i'defies" to describe Knops' stance before the 

grand j«ry:. "Editor of. K^leisoscope Is J£jiled fbr* Contempt/; Defies ^ ' 

168 • 

Jury in Hear at Elkiion^." The iKosf of fensive headlines, however, 
appeared over AP stories on page one of the Saturday and Monday Green 

Bay Pre#5-Gazette editions. On Saturday the p^per said: ' "Hippie* 

: ' 169 ' - 

Editor Jailed in Fire Bomb J> robe," ^nd on Monday it elaborated: 

\^itor Draws 6-l^I6nth Term in Bomb Case."^'^ Not^nly did the ft ess- 

Gazette- rely on an inappropriate stereotype wi^h which to' identify 

Knops, it alsobliicred the situation so thoroughly as ud imply in* 

Monday's headline- that Knops was in a very dl'rect way implicated in the 

bonding. ^ * - - . . ' 
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' . Tlie more neutral h eadl in es'^tn' other jmpers, such as "Refuses to 

■ '■'\ • • -\7\ • ' ' 

Testify/ 1fiadisV)n Editor Arrested," and " Kaleidoscope Editor Given 

r 

Six Months not only hid the papers,^ biases, but they failed to 

mention the free press issue which resulted in the oKarge and conviction. 

With -one exce^tion^^^^^^Xh^ not have learned from any 

Wisconsin headline during the entire duration of the Knops., case that 

- • * ' 

tfifere was V>constitutional principle underlying Knops' position. The 

frequent and interchangeable references to "Knops" and "Kaleidoscope" 

and the combination of those two with "bomb" or "blast" tied the wEole 

continuing sfory to the concrete event out' of which^it grew. • ^ 

^ The attitude of the Wisconsin press towards the Knop^ case in ^ 

particular becomes more obvious when the headlines for the stories are* 

contrasted w^th ones j-zhich th^ same papers chose for the stories on^he 

wf 

'Jailing of Pciter Bridge' and William Farr. The Capital Times, headed a 

174 

story on Farr/"Judg^ Sends Newsman Jail for Protecting Sources," 
* • •* 

and the St^te Journal gave a^ story on Bridge similar-treatment in the 

175 

head: "Reporter Jailed ^or Protecting Sources." Not one Knops 
headline identified the same issue so clearly. * Nor was there gver a 
head or a story in a wi^onsin paper during 'the duration of Knops' case 
which pursued, the issue in greater depth such as' these: "Newsmen's 
Privilege: To Serve the Public, "^^^ the head for a Clayton' Fritchey- 
^column in the Capital Times , or "The "People Stand By as Press Freedom 
?ades,"V^ which capped a James Restoti column in the State Journal » 

There' was considerable variety in the stories which acconq)anie,d 
the headlines on Aug^t 20 and 31, 1970*, but none provided dis tCij^fefched 
coverage of the constitutional question at hand. All focused on**tlt)ps' 



apparently nfitrghty beh'^ior.and on the relationship between the grand 
'5ury investigation and the Sterling Hall bombing. 

The Milwaukee Sentinel carried a sidebar on Knops which provided 

room to include Knops' evaluation of cthe situation and issues. While 

.<X . \^ \ . 

recognizing KnopS as a figure worthy of attention^ the story and anotlve 

/ . - ^ . ^ 

published when KnopS went to court again in Se^ptember, was weak on the 

constitutional background thst would have made It very instructive to 

178 ' • • • - ^ 

the public. ^ The Sentinel also ran news stories otl the charges atyl 

^tiearlngs for both Augusjt^^pearanc^s .and -Sept emhe r events.^ - 

The other new^paplers >gave a minimum of space to Knops* statements 

at t|^ Sunday news copi'^jy^nc^. Most simply included a quote from the 

conference and statements from the^ defense argumsits on Sunday as the 

sum of their explanation of the /legal issues. . ' 

^ * The Janesville Gazette's stories in the Augiasr 29 and 31 papers 

and again at the time of the September release, recharging and 

■ - ^. ' . ■ 

reconvicting were surprisingly detailed and often more insightful" than 

179 

the metropolitan competitors' versions. One explanation for the 

quality of the ,small paper's coverage might be that Dorothy Stivaritis 

regularly covered the Walworth County courts, ahd as a result Tshe'was 

alert to sublties 1^ the behavior of the local judge and court 

officials. Her account of the Sunday hearing presented more of^l)©^^! 

the sj^te anti^ defense arguments, and 'therefore she dealt with the 

constitutional question more thbroughly, than any ot;^her medium, with ' 

the exception of Kaleidoscppe ; which had a plearcut self-interest, and 

the Chicago Journalism Review which exists 'to report oii issues of major 

» • 
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interest to journalista** • ' 
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The State Journal provided undisti ng uis he d accotints of the story 
both days. Thete was littl^ attention j^ald to Knpps' ^position, as^ the 
articles focused on 'the importance to» the stdte of Knots' testimony to i/ 



solve tWS crime 
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• From the time, of Kndps' charge and conviction, througli the Supreme 

Court's decision on the case the Ca0ital Times the Sent ine^ aod , the 

> — \ 

Janesvllle Gazette continued to provide sjfaff coverage of -the develop- 
The Janesville paper,' however ,1 relied' on .thip wites for the 



ments. 

0 
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r Madison ^arguments before the Supreme -Couri- and the coutt's decision. 



With those exceptions all three papers staffed the heai^ings and 



sentencingsr Knops' bail hearing before Judge Reynolds afid* the Reynolds' 
opinion, Knop^' release from jail, the argtimenta befor^ the^ Supreme 
Court, the stitements of support from SDX, "fhe WCLU and the UW - '* 
journalism faculty and the -court's decision.! Despite this extensive 
coverage, the media if till failed to ad<ixess Ghe issue w^ich madQ the 



events a continuing sjtory. 

All the relevant newspapers have b^en acfcouijted for but the 
Milwaukee Journal , which vacillated wJ^Lcily in Its at^ntion to the 
story. Its coverage £irid what 
pation in some of the 
From internal and 



3wn jas'its interested p^rtici- 



events requires s^jarata consideration. 



Company And the Milwaukee Jouma L in par 



responsibilities as a 
developed. 

V 



external evidence 



member of 



it appears that 



the Journal 



ticular went beyond its • 



the four.tH estate. as the Knops case ^ 
aitn^nceij in a banner 'headline 



1'83 >^ 



^ The company's first involvejment was| 
on the frcfnt page of the Sentinel on Saturday , I August 29.*'["^^The story 
announced tj^t the com])any had^wired $5,000 asja contribution to the 
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university regents' gward fund as soon as wor^ came about Its ereatJ^n. 

^ participation in thfe fund itself might be insignificant. But given 

th^ highly political nature of the crime under investigation and the 

.paAisan political colnduift of, that investigation, the announcement s&ms 
* I • i * . ' 

to gain a grandsttoditig connotation. Owning at a time when a jshadow of 
suspicion had beeft ca$t on KMeidoscope for the publication of the New 
Tear's Gang statement^and^on Knops, jPoj refyteing to cooperate with the 
authorities, the contribution seems to have been a sileat statement by. - 
^^™P?"^y th^t it w.ould coo^^^^ authorities. ' _ , 

The Journal was tihe only news mecj^iun to have sent a reporter 
to- Elkhom Ftiday morning when Knops ^as to appear^ before the grand 
jury. RaRorter Donald Pfarrer, who had been covei^^g radical politi^rs 
since June, JL970» went on assignment t^ report about who appeared be- 
foBe the grand jury. His assignment there was part of the Journal's, 
coverage on -many fronts of one of Its l|iggest stories ever, Pfarrer^ 

^says. Being the only reporter around, he was- on hand -tO| talk tOy ^ 

' i \ 
Knop^.wheh he was dismissed by the gran^ jury. In about 10 minutes 

of interviewing Knops, Pfarrer reported! he asked how Knops had gotten 

\ ' . ■ 

the message from the New Year's Gang, whether It was legitimate, and 

how Knops knew the bomb hiid been planiftd to ^xplojle later than it 

did. ^e inteirview/ Pfarier said, was as fruitless as the grand 

Jury questionlag of Knops ha^ been. * 

Immefliately after the Knops Interview, Pfarrer was served with 

a subpoena ordering him to appear before the grand jury Friday,^ 

afternoon* He called Jflumai manaJ||M editor Harry Hi3.1 and told 

him that he Jiad been subpoenaed and that his interview with Knops/ 

had been on the record* Hill told Pfari^er It was Journal {)olicy to 
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Icooperate with the grand jury. Although he declined at the time to 
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Pfarrer hasf since 



comment on the secret -grand jury proceedings, 
laid he responded to questions about hls'intervlew with Knops, 
ifferlng to i:ead from his notes, artd about radical political activity 
Ita general. He said he told the graiid jury he did not have any ' 
ikformatl9n about t^ie bdiqW-ngs or bombers, that h^|||||)|^ not learned 
B\^ch Information either In talking to Knops or. covefirtng r^tilcal 



politics for a few months. Asked about his l)ackgrdftid|; t^arrer, told 

the jury he^had recently been a naval gunfire officer in Vietnam. ^ 

His general cooperation, his involvement in the wa^ and perhaps the 

fact that, he^says, look like an FBI agent— I look honest and sound 

honest," apparently satisfied the grand jury that he had supplied 

1 86 * 

alt the information he could, y He Vas probably a rgM^ter the 

attorney general referred to^in his supreme corft app^l brief that 

contrasted Knops with other newsmen.. The brief says • "SeVeral other 

newsmen have been called by, and hive cooper.aped with, the Walworth 

^ 187 

grand jury, providing valuable inf oi::mation." Who. such others 

' ^ ' ' / ' ' ^ ' ' . ^ 

wer*&^-and what was considered valuable about their testimony is not 

■ ■ ' ^ '■ . / 

Pfarrar wrote ^out his -interview with Knops and mentioned his 



known 



188r» 

appearance before the grand jury in his Satui;day story. i Reporter 
Tom Lubenow covered Knops y^unday contempt h^yr€ffg. 
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It was Lubenow who received a tip about the informantj. who 

- 19(X- 

apparently identified the bombers. • According to other news 

media, Daniel Hanley, the state attorney genetfal's executive 

191 

assistant provided the tip on Monday. It is junclear whether. 
^Lubenow and Alfex Dobesh had arranged before their Interview with 
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Che , infpmant to report their findings to the attorney- gfeneral's 

Office. Their description of the 3 a.m. call to an inviS|tigator 

192 

suggests such an arrangement. - But their efforts, as investj 
gative reporters, to solve the crime may have suggested the ^ 
urgency. Lubenow has declined to answer such questions by letter, 
A^niestion remains^ regarding the reason for reporting that the 
reporters had made the early morning phone callX , , 

i ^ -"-m^ 

The Journal provided Evidence that the company Smd s(jnie/Of Its^^ 
reporters had joined with the attorney general to solve the .crime.- • 
^uxd--:the ass^istance was^^knowledged te'thi&^ttpreme--court frrt^*. % - 
There is,- however, no obvious reason for t;his* collaborati^t' between 
the newspaper and the investgLg^ors beyond, perhaps, the magnitude 
of the crime and the story, An4 there is no evidence to explain why 
^the Journal 's cov^^ge'of the case was so uneven, " . . 

i After sending Pfarrer to Elkhom on a day when reason would ^ 
suggest, there Vas little chance for ^ subst-antial story — simply 

a listing of the witnesses who ler^tjAed.aqiJ left the grand jrory room — 

' # * ' , 

the Journal failed to cover Knops' second appearance before the 

grand jury arid his subsequent conviction oiLa new charge of contempt. 

The paper ran a brtt.ef.page-orne.AP story pn Knops* release atid 

another wire sto^ on his reconvicWton on-fin instde page of section > 

194 ^ ■ . 

.two following day^-,*. .Then, however, when Ipaops' case was • 

argu^ bef et^ the •supr^e cdurt^.^^th^paper's law specialist Edward 

% ^ ' 195 

Keratein turned iit the most informative story of the entire period. >^ 

And the Journal concluded its news coverage with a careful summary 

* 196 • * # ' ' • 

of the Knpps decision. ^ ^ * ' * . ^ ' 

10 • ' ■ - 
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' While the arguments Before the court ^p^"n^extenslvely reported 
, (reporters rarfely attend state supreme* coi|pt ar^umei^S^, a survey 'of 12 
Wiscbnsin papers showed that thB decision was* given promlnent^l splay, 

* TOS-t frequently on .pdge one of the^^bruary 2 or 3, 1971, papers. With 

the exception of t]|p Madison and Milwaukee newspapers, the st&te s 

press relied on the wire services fqr the decision story. • ahe-taof|: 

• . ' • ^ ' • ^' \ 

freqoiently used Associated Press story did mention that th^ court had 

• • ? • '''' * ' ' ' ^ , 

. niade a .landm^k. Secisi#h^Qn frfeedom^oi the pr^s, but did not explain . ^ 

' ^what reporter's privilege actually is or why confidentiality was upheld^ 

^^^e ii^jority,of. the stbry was a chroao logical account of R^bps case, 

' reported^ entirely withi«|^lj;e framework of Sterling Hall bombing.^ 

inyestigittiott* ^ ^ '4 

, * V ^' ^ ■ , \ ' , . ' ' 

• .The content of the AP nrrnr^jjn tfie Knop9 decision^ with*ts heavy 5 

emphasis on. ^the bombing', illustrates the weakfi^^s. of ittsconsin 

' • pre|s coverage' of "^he entire. Knap§ <;ase. The preys' wag so distracted 

* by th(f bdmbing that it recognized only one of its «sponsibilit±es to' ^ nr 

the publi€. We extiensive coverage.'oi the Kadps .case; tha^ under • 

different precipitating^a^l^cumstances probaT)ly woul^ not have gained. . 

much'coverage at all,^.^^ seems ta have rented irpm the press t^ingi^* 

it$ responsibiiita^to oXrersee the^ cpndOct of government very seriously. 
Thaf is, because of the-'publ-lc outarage over the Sterling Hdll bombing * r 

^and what catne to be regarded as' Knops' %nd Kaleidoscope * s conspiratorial 

roles in it, the puess. &e.ems to have watched the cafe- el^oseiy^ to be sure 




that h^ got ^what, was coming -to him. ' In the process dof focusing * .f^ 
on .the *pijnlshm^ 'dE a radical, the pres^was blinded, to the beating 
which f reecRfin' cff the, press was takthg at the same tim e, j An d, thirefore,, 
the press overlooked another of its responsibilities, namely, eduoating 
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. the public about %he role of a fr^ja^^^re^^l in a free society.. 

' ' , * ^ y. "There Was No Outcryi No Protest./ . ."^^ \ 

Who knows whether insight or pomposity guided the editorial writer • Vi 

at the Janesville Gazette on Se|>tember 1', 1970. In characteristic ■ \ 

^ fashion* the si4all-to^ edltolf^al wrttLc' glanced around the neighborhood 

and found a. subject for the daj^'s ^Mu^entary in a decision'by a local^ 

Judge. he globalized .the homesp2tli-»i«miclu8ion: ^ . 

To say th^t Kaletdoa^gLope is not k newspaper is to evade 

• \. the question aiid ignore^ reiiity; O^qusly it is a hewapaper \ 

. desptte the^ fact of its compa^^rttTely small circulation and • 
^ soBiei^hat sc^alaglQal'. cpn^^ Xf the. First* Amendmeap does 

*|ot apply to "die undeEgro'und press, the 'above-ground press \ 
' 'X had4>^tter U«Lt Verging. Jt. could be a cape of Today ^ • ^ ^ * 



^ 

Kaleidosc9pl| ^>inorrii^^ the New Ydjck Times' . 2j0,2 

ropTOtj 



> ^After^SQ prppffftic a beginning, tha. writer rfturned to Jaaesville, 
•Wisconsin/ and concluded that the bombing* of Sterliji^g Ha^ll was ap act^. 
of wa^ that the, press ^ und3eJ^:suth circumst^ces, shoi^ serve Its \' \ 
government voluntari^j^and submit to.4ensorship.;^an]|i ^hcrefor^ that 
Judge Zastrow'^s decision "was^rtght in view, of -the-circWstances. "^^^ 
Desp^.te'^its'xath^r/dtbnatic conclusions wl^hi like the new^ ^ 
. coverage 6f Knops': case stuSc^to the ^cts^f t^le^ase, the Janesville , 
^editcrrial was- one of the^ f^w- tq; recognize ^h4t Kfieidosdopj ? and the '\ 
• Ney Yprk Times - (or even ^he' Janiesvllle Gazet te) were related^ and that 
what a Wisqonsi^^ court said about the un<iergtound pre^sr applied to jt^ 
'established: press as, well., ^Othfer papers in the^st^e', »o«t\iotably the 
Milwaukee Sen tin el, .had difficulty disgui8ii\;g' theiif CQntempt fo'r ^ 
Katleidoscope , and tl)jerefot*ej they :dei^ied that such .a publication could 



claim 'aijy rigl((t?/ .The Sentjpel editqrializfed on the ^subject the day , 
vf' • ^f.ter Jan es vi 1 1 e ' scbmmen tt ^ • , ^ ^ 

ERLC > J' , 



' We do not beHeve that the underground press deservesV^ ^ , 
to be 'treated as legitimate newspapers. Indeed the un<|^r- ' f 
ground press itself takes pride in the same view and gofs 
out of its way to disassociate it&«if from responsible 
" journalism, . • . ' ^ 

. Th^ newspaper profession ha^ every godd" reason to be 
loath to come to the defense of lnops or anyone^ else who 
al>use3 the freedom of the press, right in the way in whi^h 
the dirty, vicious undergrouhd press does.'^'^ 

There can be no doubt that* attitudes such as that expressed in the • 

Sentinel editorial would blind those vho hold them to any common 

Interests with the objecJCs of such attacks. Learner In fact clllxned 

that the »established,^^^^s' attitude^ towards the underground press was 

largely responsible^for its (the established press') failure to attend 

to the threats against f/eedom of the press. Commenting on the 

reacWbn of the medi^ to Knops' case he wrote: ^ 

. . a judge seinttoced him to months jail. There' was 
^ no outcry, no protests no awareness on the part of Establishment 
journalists that the ^Herground press- stapds in the forefronrt 
of everyone's First Aaendthent freedom. This ts not a mere 
metaphor^* The government's attempt^o suppress--the Pentagon 
Papers and the harassment of CBS I^Ib oyer the prize-winning 
documentary "The Selling the Pentagon" suggests just how 
perishable freedom of the press really is and how stu^^id and 
naive Establishment journalists have beea to igiore the plight 
of .the underground press. ^06 

Along with .Learner, one is ' tempted^ after probing into Knops' 
pred^camentj ta conclude that whole problem involved a short-sightedness 
(m the pat^t of yie est^li^ed media, and that the threats on press 
freedoq^ exemplified in Knops would be .withstood i^ only the establishe<f^ 
-and ^temative press co^ld get together. Learner documented his claim 
that the established press generally chooses' to Ignore the underground 
pre'ss,* but -he did not provide evidence which ^Iso explained why the 
media "^also left Bridge alone to fi^t his battles and ignored the 
Caldwell decision. 




• » * "J* 

^The dlsas^ociation of the above-ground press from tlie undergrourfd 

if 

press mugt be accepted as part of the reason that Knops won so little 

suppbr^. But the editorials which recognized the coTnmon interests .gave 

• ^ . % ' 

further reasons for failing to support Knops' position. Ancng the 

other reasons for the media's behavior was the point discussed above^ 

that the press was very ouch distracted^ by the nature of the crime to 

which Knops' case was relate^.* In^is analysis of ithe Wisconsin 

editorials on, RnTops , .Nelson found that nine of 11 papers "realized a • 

need to balance first amendment ri'ghCs against others . . • wHerc the 

privilege sought . . . would have seemingly blocked access to informa-, 

tion about violent deaths^ bombing, and allegejf arson /'^^^ 

In addition to the ^easoi^s ci^ed, the newspapers gave evidence of 

other tac.t;ors which entered intp^thjeir 'decisions or colored their 

;pplniottS on Knpps;^/ One seems to be a narrow >'definl tion of self-interest 

that ^emittei^^h^^^ to separate themselves from Kaleidoscot)ej not 

''because ir^f^Si an^undergrouncf -paper, but because it was simply someon€^ ' 

else. Anoj^her cause ^underlying the failure of the media to respond to 

^t^^test Vf reporter 's^rivllefee becomes evident when news stories in- a^ 

paper^' are^^mpatred "with editorials or more generally, the reporter is' 

' • « 

CQfxtrasted with the editor -or- nublisher. It is obvious in several 
papers ij^at newsmen tooM a sympathetic, viJi of Knops' situation while 
th^ /editorial writers ignored the fact that reporters for^both 



established au4 underground newspapers face the subpoena, threat which 

4 

inet 



dpes not generally aggly to management. These last two points will be 



4 ' illustrated with examples ""fiym the edlto^rials. ^ , 

Fir^iaLTTo\f definition of self-interest was implieq in the critiques 
oflnedia attention *to Bridgets trials, the C aldwell decision and< the 
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Prefe Press case. In regard to Knops, many of %the-Wisconsln papers th^t 
did not deny Knops' claim to be a journalist" still managed to con'^y 
the liqpresslon that what they said about Knops did not really apply to 
them, ^^e most clear examples of this attitude are evident in the. 
rationalizations the Wausd^ and Rhineland^r pap^s*^ editorials provided 
foj their support -of the supreme court's opinion. **While we ^vays 
have and will continue to support ^the^right of the 'journalist to conceal 
(his sources)," the Rhinelander<iDaily News editorial said, "we agree 

with the (court's decision)." The Wausau Record-Herald *^ statement 

1 41)l:.4 1 209 
was nearly Idmtical. 

Arv^chiaben of the Milwaukee Journal gave an apt examf^jLe ol narrow 
vision in describing the situtation in which Pfarrer was subpoenaed 
after talidng to Knops* He said it was fortun^e Knops. had not told 
I'farrer anything, because "it would have been a real showjdown," if 
Pfarrer had had to claim reporter's privilege. He concluded that the 
Journal was lucky in that situation, since Pfarrer was not cited- for 
contempt/ He^ failed to acknowledge the fact that Knops, on the other 
hapd, had claimed privilege and^ had spent months in jail» 

Schlaben's story also pointed to the ottier factor identified as a 

reason underlying the dearth of editorial support for ^iiflps. In 

claiming that the Journal had good fortune id the Pfarrer incident, 

♦ 

Schlaben did not give, adequate recognition to the fact that it would 
have been the reporter rather than that editor or the paper who would ^' 
have occupied the cell*' The threat of contempt, it becomes clear^LJLs. 
not as serious a threat to those, removed from th^ gathering of news 
and the reliance on confidential sources. 

The Mlli^raukee Sentinel was more obviously guilty of this oversight 



^ t)£ theVeporteV's vulnerability.' Sentinel '^reporters gave- rather 
^ . ,ayim§thetic coverage ofcXnops* -arguments for confidentiality in two 
; ! " aldebars that detailed Knops' pdsition^^^ and tn the, story on the 

decision. "The decision story gave considcMljle apace to Heffeman*8 

challenge to the "^ery minor" restric£i»ft\nd ,to Sigma Delta Chl's 

^ ' ^* 212 ( JN ' 

' opposition to the decision. ^ The SeWitel editorial jwriter was in a 

t ' — ! . • 

differenf-enviromoent when he wrote: "... we do not view it (freedom 
. • of the jpess) as giving a journalist a special license to be responsible 
only td^himself .... It would be constitutionally. impo^^le to give 
a newsnan a special righ^ of confidentiriity." Th'e editorial, con- 
tinued^ expressing the hbpe that* the U. S. Supreae 6ourt would liidt^ 
newsman's privilege as thfe Wisconsin 'court h^d. When the Caldwel^ . 
decision was announced, the Sentinel was^ one of the few Wisconsin 
papers to editorialize on it. And ^ editorial showed. almosV^tter 
con tempt, for reporter s^^.' - — ^ • * 



One also must wonder whether some neWsoien do not want this 
privilege to make.fheir own work easier. It surely would - 
facilitate digging out sensational dirt if a reporter had 
what would- amount to a license* from the government . ... 

* Granting this "^privilege would be in .effect to issue newsmen 
a license to run their own law^nforcemen if' system. * They - - 

would decide what crlme^--ahould or should not be prosecuted 
and what suspects should o^ should Niiot be investigated. 2 W 

Thereviras little encour a^iemen t |tn that position for a* Sentinel ^ 

reporter to risk a contempt citatior|( by messing with controversy. 

Reporters for ther Waukesha Freeman were nearly as clearly warned by 

their ^editorial writer ^^iL^their tonfidences mig^t be compromised when 

the paper published its Knops edit|p^ial. 
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Should aa occasion arise when, in the Jud^i^int of the 
publisher, revealing otherwise confidential sourc^ .is clearly 
y ^' In the public Interest, this newspaper and any- otl^er would be^ 
remiss in the obligation it has to J)e on the ^Idej 
Justice. -to stand on the point of privilege*^^^ 



of honor and> 



When Kr^ops was done, only the Capital Times continued to^lalm 
that his i)ositiop was justified, and t|hat reporter's p:rlvllege miist be 
)sibipolute.^^^ Its strong editorial position of February, 1971, has been 
strengthened since. In a 1972 editorial the Capital Tlmes^ chlded 
Wisconsin editoi^ for failing to support ^shield law/ and for devoting^ 
^^elr <<m\?em to profits rather than freedom of the press • 

^ Xt^s been shown that the Wisconsin ae^^ft's coverage 6f Knop's 

case was extensive from start to apparent finish. But that coverage, , 

it has }>een demons trajted, was little better than no coverage at all. 

With few exceptions, th"e medji did not' accept the responsibility to 

educate the public about the public utility In reporter*'s privilege or 

the challenge to freedom of ,th^ press which was being conducted In the 

Elkhom. courtroom and supreme court chanibers. What the coverage of 

Knops' cas^ dia provide was, support for the opposition to the "dirty, 

218 

vicious underground press" ] and considerable justification for the 
limitation of press fte€;^om^ 



It is not surprising,/ then, that tomorrow came, and It was the 

219. 



New York Tim^s . 
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